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Whether the disqualification of a judge can be waived by consent depends on the language of the constitutional or 
statutory provisions involved or on the nature of the disqualification. 


While at common law, the objection to a disqualified judge may be waived by the consent of the parties, ! whether or not the 
disqualification of a judge may be waived by consent ordinarily is dependent on the language of the constitutional or statutory 


provisions involved or on the nature of the disqualification.” If the disqualification goes to the judge's power to act, and the 
judge's acts are absolutely void or without jurisdiction,” as where there is an absolute prohibition in the constitution or statute 


against such a judge sitting in the case,“ then the disqualification cannot be waived by the consent of the parties. Under a federal 
statute, a justice, judge, or magistrate judge may not accept from the parties to a proceeding a waiver of any particular specified 


grounds for disqualification." 


On the other hand, if the acts of the disqualified judge are considered voidable rather than void,° or if the disqualification is based 


on a statutory provision which is a disqualification provision and not one creating a jurisdictional infirmity,” the disqualification 
may be waived by the consent of the parties. If the disqualification is created by statute, it is within the power of the legislature 


to provide that it may be waived by the consent of the parties, S and some statutes’ and court rules!” thus provide for a waiver 
of disqualification by consent. For instance, under some statutes, the rule governing the disability of a judge communicates 


a positive prohibition on the substitution of a judge prior to verdict unless all parties stipulate their consent.!! Under other 
statutes, only some of the disqualifications of judges may be waived by the consent of the party, and in such a case, only such 


disqualifications as the statute contemplates may be waived. i 
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Attorneys' oral waiver of the requirements of a statute pertaining to the remittal of the disqualification of a judge is insufficient 
to allow the judge to continue hearing the case where the requirements of statute, that a written waiver be made by each party 


and each attorney, are not met. 13 


Judicial discretion. 


Generally, it is within the judge's discretion to accept a waiver by consent. "4 


Consent after objection. 


A peremptory challenge to a judge, once exercised, may be set aside by agreement of the parties. 1> 


CUMULATIVE SUPPLEMENT 
Cases: 


Defendant who pled guilty to sexual battery waived any requirement that sentencing judge recuse himself on the ground that 
he was an assistant district attorney at the time defendant was indicted, where judge informed defendant at the plea hearing 
that he had been an assistant district attorney at the time but that he had not worked on the case, judge informed defendant 
that there were three other judges who could preside if defendant preferred and offered defendant additional time to discuss the 
issue with counsel, and defendant stated that he wished to go forward with his plea. Wright v. State, 228 So. 3d 915 (Miss. Ct. 
App. 2017), cert. denied, 223 So. 3d 788 (Miss. 2017). 


[END OF SUPPLEMENT] 


Westlaw. © 2023 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 


Footnotes 
1 Ark.—Campbell v. State, 281 Ark. 13, 660 S.W.2d 926 (1983). 
Ohio—State v. Keene, 81 Ohio St. 3d 646, 1998-Ohio-342, 693 N.E.2d 246 (1998). 
2 U.S.—Matter of Andros Compania Maritima, S.A. (Marc Rich & Co., A.G.), 579 F.2d 691 (2d Cir. 1978). 
Tex.—Lane v. State, 634 S.W.2d 65 (Tex. App. Fort Worth 1982). 
3 Tex.—Cain v. Franklin, 476 S.W.2d 952 (Tex. Civ. App. Austin 1972), writ refused n.r.e., (May 24, 1972). 
4 U.S.—U.S. v. Pepper & Potter, Inc., 677 F. Supp. 123 (E.D. N.Y. 1988). 
Tex.—Gamez v. State, 737 S.W.2d 315 (Tex. Crim. App. 1987). 
5 28 U.S.C.A. § 455(e), referring to 28 U.S.C.A. § 455(b). 


Asking parties if they want to disqualify precluded 
U.S.—Matter of Andros Compania Maritima, S.A. (Marc Rich & Co., A.G.), 579 F.2d 691 (2d Cir. 1978). 
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